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The Jackson Report – civil litigation costs review
What does it say, what does it mean?
The long awaited Jackson report was published on 14 January and involves a thorough and comprehensive review (some 570 plus pages) of civil litigation costs.  A number of wide ranging recommendations have been made – some as expected, some less so.  As yet this is a report and recommendations and it remains to be seen how much of it is implemented as drawn and when.  However both the Lord Chief Justice and the Master of the Rolls made clear their approval of the recommendations and given the cost saving to the government it seems likely that in broad terms the recommendations will be implemented. 
Some of the key recommendations are as follows – together with some initial thoughts on the implications. 

Mediation

It is recognised that the use of mediation (and other forms of ADR) has not been as widely used or promoted as expected under the Civil Procedure Rules (CPR).  The report focuses on the need to promote mediation and provide training and information as to its use and benefits.

Comment: Mediation has a good success rate and clear benefits and it is likely that proposals to widen its use will generally be felt positive.  One issue that will need to be addressed is whether the usual mediation term agreements which provide for parties bearing their own costs continue to apply and perhaps deter parties entering formal mediation. 
Ban on referral fees

This was an area where proposals were expected and an area which has been of much debate.  The report recommends the abolition of referral fees.  The report appears focused on claims management companies and is unclear as to whether it applies to referral fees across the board, for example whether referral fees between solicitors would still be permitted.

There are a number of justifiable concerns expressed about referral fees – the fact that the cost of such fees is high (often disproportionately so against the value of the claim) and serves to increase the Claimant's costs, the concerns about the way in which such organisations conduct themselves and the concern that whilst their wide advertising and promotion does encourage and enable people to pursue claims – and therefore achieve access to justice – it also encourages unmeritorious litigation and does not necessarily result in the Claimant receiving good quality service – potentially just ending up with the solicitor that pays the highest fee. 
Lord Jackson proposes a fall back position of restricting the amount that could be paid by referral fees, rather than complete abolition and it will be interesting to see whether this 'middle ground' is the eventual outcome.  

Comment: As above, there are valid concerns about referral fees.  However there are a number of factors to consider in relation to their abolition.  Firstly, the claims management company industry is now a large industry with a high number of employees.  Abolishing referral fees may well mean the collapse of this industry.  Given the current economic climate, is this something which the government will wish to actively cause?  Secondly, at present solicitors currently pay referral sources for their cases.  If those sources were no longer available, firms will significantly increase their advertising spend and therefore the expected reduction in costs may not happen.  However, their abolition would mean a return to clients approaching solicitors directly and selecting the best solicitor to do their case – clients may well end up with a much better quality of service.  It will also encourage solicitors to focus on what they offer and better promote their services to the public
It is understood that the ban on referral fees would apply to solicitors paying Before the Event insurers fees to ensure that cases are passed to them.  On the positive front this may result in such insurers allowing clients freedom of choice of their solicitor (see points below re BTE insurance) rather than the work simply being done by the firm paying the highest fees.  However the loss of such income (which cam be substantial) may result in higher premiums being charged to the public.  

The end of recoverability of additional liabilities from the losing party – success fees and after the event insurance premiums

Again this was something that many people thought would be addressed in the report, but perhaps not as radically.  Lord Jackson proposes the complete abolition of recoverability of success fees and after the event insurance premiums and the return to the 'old days' of Conditional Fee Agreements where the client paid for any success fee and after the event insurance premium.

Lord Jackson details the concerns that the impact of recoverability of additional liabilities has had on the costs of litigation and the knock on effects – the costs to liability insurers, who in turn increase premiums and the costs to the state where the Defendant is a state body – for example local authorities and the NHS with a knock on impact to tax payers.  He addresses the concern that it seems unfair that two similar claims could be funded differently and that an unsuccessful Defendant may end up paying far higher costs in one or that their decisions to proceed or settle may be unduly influenced by the likely costs.  He also references the fact that such additional liabilities do not sit well with the aim of proportionality under the CPR. 
There are a number of proposals in the report that are designed to work in conjunction with such a change:
a)
The abolition of the indemnity principle to allow solicitors to enter contingency fee agreements, such that the client effectively pays a success fee out of their damages .  This is however subject to regulation as to the parameters and the requirement for the client to obtain independent advice 
b)
To compensate for the client having to bear such costs, an increase in damages for 'civil wrongs' – general damages in injury claims etc and not  financial losses of 10% .  This however won't apply to commercial clients who would simply have to bear the cost. 
c)
The introduction of one way cost shifting, limiting the circumstances in which an unsuccessful litigant can be ordered to pay the successful party's costs – the aim being to avoid the need for after the event insurance .  The aim will be to consider the losing party's financial resources and conduct when deciding whether they have an adverse costs order imposed. 
Comments:  One of the main aims behind Lord Jackson's report seems to be to encourage parties to litigation to risk share.  He expresses concern that with the current arrangements, parties often have no exposure to costs and there is no incentive on them to act reasonably, proportionately or expeditiously.  His expectation seems to be that solicitors WILL go down the route of contingency fees and charge success fees to successful clients.  In itself, such risk sharing probably is a good thing.  It seems likely that in a number of cases the 10% increase in damages intended to 'offset' this for the client will not however be applicable or will not be sufficient to cover this cost.  It is therefore very much a change of culture towards clients bearing costs. 
There are concerns with this.  The start point is that with Conditional Fee Agreements, the guiding principle is that by recovery of the success fee in successful cases, solicitors cover the cost of those cases which are unsuccessful and where they do not get paid.  However in a significant proportion  of cases, the amount of success fee which can be recovered from the client – either by regulation or by necessary agreement to secure the client, may be relatively limited and there is a very real risk that Conditional Fee Agreements will become regarded as a very risky way to operate, with very limited profitability.  The upshot of this would be likely to be 'cherry picking' with solicitors taking on only those claims where they are almost certain to win.  Whilst the aim of discouraging unmeritorious claims is positive, it is likely that this would mean a very significant restriction in access to justice for those with difficult or complicated cases which do have merit. 

One further concern in the personal injury and clinical negligence field is that damages in such cases – particularly high value cases are often mainly aimed at provision for future care and other needs arising out of disability.  There must a be a real risk that clients will end up having to fund costs out of their damages and in the long term run short of damages to fund their care and other essential needs.  The report does not seem to consider these types of Claimants and the potential impact for them of this change – and also the rules re proportionality and recoverability of inter partes costs. 

It is clear that the intention is that solicitors should  charge clients.  However it remains to be seen whether large organisations seek to capture work by offering no charge to the client.  To operate profitability this would mean doing the work at low cost and not pursuing contested cases – again resulting in clients not receiving good quality advice and/or access to justice.

The after the event insurance market will have to reform as it clearly could not continue as it currently stands – but it is likely there will still be a need.  One of the guidelines as to whether adverse costs orders will be made is the financial resources of the losing party.  Could it potentially be argued that a party who could have funded an after the event insurance premium, and didn't, should pay/incur costs liability?  What will solicitors' obligations be in terms of advising clients about the possibility of after the event insurance?  Will premiums reduce to a level that makes them affordable to parties? 
One major issue is that of disbursements where the intention seems to be that these will be funded by clients or their solicitors and they will take the risk in an unsuccessful case.  In a field such as clinical negligence, disbursements are often at a very high level.  In cases currently funded by a Conditional Fee Agreement, if the case does not succeed, the after the event insurance repays disbursements incurred (usually incurred by the solicitor on the basis that the client is not in a position to fund them and the outlay is protected).  With the abolition of the recoverability of after the event insurance premiums, does this mean that clients will have to obtain loans and funding to pay disbursements?  Does it mean that solicitors will need to bear the risk – again limiting the cases that they will take on? Does it mean that a new insurance product will be needed that is affordable to individuals, has a deferred and insured premium and protects against non recovery of disbursements? 
It will also be interesting to see whether, particularly in the commercial field, the potential for arguing lack of resources to avoid costs liability may encourage parties to continue with litigation where, with a costs risk, they might not and thus promote unmeritorious claims / defences continuing. It seems likely that there will be satellite litigation and appeals about costs orders – or the lack of them. 
Another issue will be whether the willingness of Counsel to enter Conditional Fee Agreements where they have to limit the success fee they can charge and have to charge the client, may limit the availability of Counsel to act for clients.  Further there may be conflict issues for solicitors acting on a CFA where a client wishes to use a barrister who will charge less or not at all, against a recommended barrister who will charge – and may therefore compromise the quality of the work done and prospects of the claim. 

The small claims limit is to be left as it is

There was widespread concern that the small claims limit may be lifted – meaning more claims where legal fees would not be recoverable and clients would not be able to use solicitors.  Given Lord Jackson's proposals re Fixed Fees on smaller cases, he has made it clear that in the light of those proposals, the small claims limit will be left as is – but could be reviewed if the fixed costs proposals were not implemented. 
Fixed Costs in Fast Track Litigation 

This was largely as expected and is aimed at Fast Track cases i.e. those with a value of up to £25,000.  It extends the current fixed costs provisions applicable to low value road traffic accident claims and is aimed mainly at personal injury claims.  Detail is to given as to the costs that will be recovered and the terms of the scheme.  It seems likely that this will be introduced.  There are some limited provisions about exemption from the provisions – but to fall within these early consideration will need to be given to likely costs, which fits with the themes of costs management and costs budgeting (see below). 
One recommendation that may be tied in with trying to assist the costs of such cases being kept down is a recommendation that case management software used to assess general damages in personal injury cases is standardised – with the aim of removing the need for prolonged argument about appropriate awards – and associated costs. 

The report also refers to the Ministry of Justice reforms recently published, regarding low value RTA claims and highlights concerns about the extent to which the provisions may be avoided – there may be further recommendations to come in this respect. 

Comment:  The interpretation of this part of the report (and the aspects on proportionality) again seems to be with a focus on the client risk sharing and having an interest in the costs incurred and their level.  It is suggested that solicitors will be expected to have discussions with their clients about the likely costs that will be recovered, their liability for a success fee if successful (and possibly an insurance premium) but also liability for unrecovered costs.  Lord Jackson seems to expect that solicitors will be charging clients an element of unrecovered costs and clients will have an incentive to keep costs down.  Again it will be interesting to see whether larger organisations go against this and offer clients risk free litigation – and what the impact of that will be on the quality of service provided and the range of cases that are pursued to a successful conclusion. 

There are also issues as to the extent to which Defendants can 'play the system' by acting unreasonably and causing the Claimant to incur additional costs to the extent that it becomes unjustifiable economically to continue – for the Claimant or their solicitors. 

Promotion of Before the Event (BTE) insurance

The report promotes wider awareness and provision of BTE insurance to cover claims and provide funding.  The clear merit is the protection of the insured client from any costs liability and the reduction in costs due to the fact there are no additional liabilities.

Comment: The main concern here remains that BTE insurers are able to restrict the use of solicitors to their panel firms.  In some cases this may mean clients using firms who are far away, do not specialise in their type of claim, are restricted in the costs they can incur and may not ultimately do the best job for the client.  It may also promote cherry picking of cases and again restrict access to justice.  If this form of funding is more widely used then insurers will be taking more risks and may not be recovering costs in the same way as previously – which may result in an increase in premiums. 

One other factor to be taken into account is that in contested, high value cases, it is not unusual for the indemnity to be exhausted and alternative funding to be needed.  Given that this usually occurs some way into the court timetable with a probability of significant further costs and disbursements being incurred, the concerns about lack of disbursement funding and uncertainty as to whether one way costs shifting will apply may make taking such claims further difficult – again restricting access to justice.

One interesting point is that the aim of the report is for there to be a more level playing field and for additional liabilities not to distort litigation and its costs.  However with a wider promotion of BTE, if BTE cover remains as it is, then Claimants with BTE cover will be in a very different position to those without – they will not be risk sharing, at risk of costs, needing to fund disbursements or at risk of an adverse costs order.  Defendants in such cases will have a good chance of recovering costs if they are successful.  There could therefore end up being a real difference in access to justice and conduct of cases depending on availability of BTE cover and its cost. It will be interesting to see whether BTE cover as it currently stands will change in terms of the indemnity provided.  
Changes to the Part 36 provisions

This is one of the unexpected set of recommendations made in the report.  The changes are quite significant and seem focused on improving the impact and effect of Part 36 Offers and encouraging early and sensible negotiations.

The two main changes are as follows:

1
The decision in the Carver case which held that simply beating a Defendant's Part 36 offer was not enough and that the court had to look at the degree to which it was beaten, conduct etc when deciding what costs order to make be over ruled and that beating a money offer would result in the Part 36 penalties coming into effect, even where the amount by which it was beaten is limited

2
Additional teeth being attached to Claimant's Part 36 Offers – the proposal that where a Defendant fails to beat a Claimant's Part 36 Offer, not only are they likely to have an order to pay indemnity costs and interest made but that the Court should also make an order that they pay an additional 10% of the damages awarded to the Claimant – based on the total damages award
Comments:  In large cases the second provision could have a very significant impact on a Defendant's decision making where Claimant's make early, sensible offers.  It should encourage both parties to be considering prospects, quantum and settlement early and may well result in cases settling earlier with consequent lower costs.  This seems to be a positive recommendation. 

In relation to the 'Carver' point, this is likely to be regarded as a good thing.  The Carver judgment had introduced considerable uncertainty and risk into the conduct of litigation and there were concerns that Claimants were under settling because of fears that despite beating a Part 36 Offer they may be penalised in costs. This enables a better assessment of the risks of any such offer to be made. 
Concurrent evidence / Hot tubbing

This involves the encouragement to parties to have experts giving evidence together and promotes a pilot to trail this further. 

Medical report agencies

It was predicted that the recovery of fees where agencies had been used in personal injury claims would be limited or abolished.  Lord Jackson has however made it clear he would expect such agencies to continue providing services but has stressed the importance of solicitors being able to contact experts directly - rather than incurring the cost and delay of going via the agency.  Recommendations have been made as to regulation being needed as to the level of such fees and the report is clear that these entities and their operation will be kept under scrutiny. 
Expert evidence generally

The report recommends that a party wishing to obtain expert evidence not only has to seek leave to use such expert evidence in the proceedings, but when applying for / requesting such leave, must provide an indication of the likely costs of such evidence.

Comment: This ties in with the recommendations on costs budgeting and management and also the intention of clients potentially being liable for unrecovered costs and the need to consider generally and with clients, costs being incurred at each stage.  Clarity of experts' costs may lead to better standardisation of experts' hourly rates and fees in the various fields but there is a risk of parties feeling pressured into using cheaper and perhaps less experienced or specialist experts. 
Third party funding should be promoted

As yet this form of funding where a third party funder provides indemnity or financial backing in exchange for a share of damages received is still relatively new and in limited use.  In line with the concept of costs and risk sharing, Lord Jackson seeks to encourage this.  

Comment: It will be interesting to see whether the existing after the event insurers move towards this sort of funding.  It also may be that this becomes a way of disbursement funding for those cases where disbursements may be considerable and clients are not in a position to fund them 

Encouragement of access to justice for small and medium enterprises 

The report makes a number of recommendations aimed at securing access to justice and potentially a more level playing field for small business who currently may be deterred from pursuing valid claims because of funding difficulties and costs risks.  The report includes a suggestion for a specific ' small claims' track for directors to bring claims without costs risk  and the suggestion that the Before the Event insurance market is extended to cover claims for such businesses. 

Comment: In general these provisions seem to be aimed at helping small businesses litigate with reduced risks – and this ties in with the 'costs shifting' recommendations.  There seems however to be a real uncertainty as to the interpretation of when 'one way' costs shifting may apply (and so inherent uncertainty of the risks).  If the use of BTE products is encouraged, as these are currently set up in many cases, there may be obligations to use panel; solicitors who may not be the entity's own lawyers of choice and may not have the necessary expertise or understanding of the business – which may serve to reduce prospects of success and increase costs.  From a solicitors point of view this may limit their ability to act for existing clients.  A reform to the provisions about the use of panel solicitors is something many would have hoped to see with the BTE proposals. 

Focus on proportionality

Lord Jackson expressed his concern that the concept of proportionality introduced by the Woolf reforms and CPR has not really been adhered to.  The report makes it clear that proportionality of costs will now be much more closely governed.  Again these seem to be against a background of expecting that clients may end up paying disproportionate costs and again need to be alert to and involved in the costs being incurred.  The report specifically states that 'necessity' of expenditure will no longer be a justification for disproportionate costs – if costs are found to be disproportionate, then they should not be recovered.

However the report makes clear that the factors to be considered in assessing whether costs are proportionate are wide ranging – it is not just about the value of the claim but also factors such as the number of issues involved, complexity of the issues and conduct.  He recommends clear definition of these factors and training to ensure that the same principles are applied in a standardised way.

Comment: In general these recommendations have a sound basis and appear fair.  Proportionality will be considered in the context of the claim as a whole and solicitors and parties will have more clarity about what costs are likely to be recovered.  Again it will be interesting to see the extent to which clients are expected to make decisions on incurring certain costs and expected to meet those which are not recovered.  These provisions could end up significantly increasing solicitor /  own client costs.  
Costs budgeting and costs management 
Some provision for this has been present since the introduction of the CPR.  However this report goes much further with the clear aim of encouraging proper costs management and budgeting, clarity of costs and recoverability and ensuring that the courts take a more pro active approach.  There are detailed provisions but the main points are :
· Parties and the court will be encouraged to carry out costs budgeting at the outset

· This fits with greater certainty about recoverability

· Recommendations about more standard forms of bills of costs with more information being provided

· Courts having greater powers and being encouraged to be more pro active in penalising parties that fail to comply with directions and delay progress

· Provisions regarding the conduct of summary and detailed assessments 

· Consistency of directions in similar cases

· Encouragement of early agreement of a full timetable – up to and including trial period or window in multi track cases

· Ability for parties to make pre action applications where the other party /ies are failing to comply with the Protocol
Court fees / Training of the judiciary 
The report recommends that court fees rise only in accordance with the RPI and the income from court fees should be ploughed back into the civil justice system. 

This sits with the clear recommendations that judges need more training on issues such as costs and the aim for cases to be allocated to judges specialising in that area – which will also require more training and management of resources. 

Legal Services Commission Support Funding

This was introduced some years ago to provide some funding for personal injury cases in certain circumstances (after the withdrawal of public funding for PI cases).  The use has been minimal for a range of reasons but the report recommends that this funding is revisited.

Comment: This potentially may be an avenue for disbursement funding for claimants who are not in a position to fund disbursements to pursue a claim. 
Clinical negligence pre action protocol 

There are some very clear recommendations in the field of clinical negligence, most of which are likely to be regarded as positive – and perhaps overdue.  The report recognises that the current 3 month period for the Defendants to investigate a claim after receipt of the Letter of Claim is often unrealistic and extends this to 4 months.  The sensible recommendation of all Letters of Claim to NHS Trusts being copied to the NHSLA is a good one – as the transfer from Trust to NHSLA often cause significant delay. 

However, the report also highlights what seems to have become a common practice of not obtaining independent expert evidence at the Protocol stage and requires the Defendant to obtain expert evidence on breach of duty and causation before submitting the Letter of Response i.e  more time is given but proper investigation is required.  This applies in all cases where the Trust intends to dispute liability – which in practice will be all claims except those in which an early decision is made that liability should be admitted.  

The report is clear that there are recognised concerns about delay and increased costs from the way in which Defendants conduct such cases and goes so far as to recommend creation of an officer for Claimant solicitors to report to if they find that Defendant solicitors are acting unreasonably.  

The report recommends that pre action applications for disclosure can be made where Defendants fail, without good reason,  to provide medical records when requested to do so under the Protocol.
The other recommendation, which is likely to be welcome – and more effective if proper investigation has been carried out – is that after receipt of the Letter of Response a period is allowed for negotiations before proceedings are issued.  
There is a reference to the need to look again at the NHS Redress Scheme which was debated several years ago and it will be interesting to see if that resurfaces – perhaps in an amended format. 

Comment: There has long been a debate (largely via the media) as to whether the costs in clinical negligence cases are high.  The NHSLA have argued that this is  because of unmeritorious claims, the use of CFAs, the conduct of Claimant solicitors, Claimant solicitors charging too much etc .  Claimant solicitors have long argued that  the main reasons are delay on the part of the Trusts, NHSLA and NHSLA solicitors and claims being defended for long periods of time and settled late in the day, arguably when they could and should have been settled at an earlier stage.   It has seemed to be common practice for claims to be disputed under the Protocol with a Letter of Response being produced after much delay. Once proceedings are issued it then becomes apparent that no independent expert evidence has been obtained and requests for long  extensions of time for service of a Defence are common. This results in more claims being issued and costs accumulating during the delays – often for no benefit when suddenly liability is then admitted. These measures apply pressure to the NHSLA to get on with investigating and assessing cases early. 

It seems likely that Defendants will struggle to meet a 4 month deadline where expert evidence on breach and causation is required – certainly in some cases.  However if the aim of proper early investigation and assessment is achieved, then a longer period for a Letter of Response is less of a concern. It is hoped that the requirement to make an early decision about whether the case should potentially be defended with the requirement that expert evidence must be obtained if the claim is to be defended will encourage early admissions of liability in more cases where there is no real basis for a defence.  Proper investigation and the period for negotiation under the Protocol should, together, result in more claims being settled at an earlier stage – at lower cost. 
These provisions, tied in also with the wider powers of the Courts (including an ability to deal with pre action applications addressing failure to comply with Protocols), and encouragement to the Courts to be more pro active in case management, and penalise parties that delay / do not comply with directions, should result in clinical negligence claims being progressed more expeditiously with fewer costs being wasted as a result of delay. This should avoid delay being used as leverage against the Claimant who may be at risk of a costs liability. 

Other

There are sections and recommendations on other particular types of case (not detailed here) as follows:
· IP Litigation

· Housing

· Large commercial claims

· Small Business Disputes 

· Chancery Litigation

· Technology and Construction court litigation

· Judicial Review

· Defamation

· Appeals 

· Group Litigation – in a personal injury context 
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